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Tniz rmemerandon is in response tOo ycour reguest for tix
1itigation acdvice received by this office on Mzrch 28, 19%81.
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1. hay potentizl ret cperating loss carryvachs from docketed
VT2 yeers be tzken into acccunt in & current docketed non-
T _}- v_'

2. Wnat period of limiterions conticls the timely filing of an
renced returp containinc cajyrybachs of partnersnip itemz.

@

CO CLUBTON

. Since perinersnip itemsr moy not be considered in the nen-
wLITA proceeding, & decision wueet be entered wihich iunores trne
carTrersnan ateno,

Z. Thz pesicd of limitziicns for [iiing e ¢lein fo0 rerfuna cv
crelit attrizuvtzble t¢ pertneorship iten? it centaineu in 1.R.C.
5 €222{2) znd (c).

The_ta:. uheltc—x 'icsues in the above-referenced

case, ant all Coses WeToRU oY ‘0 that case, have been aecided
by the Tax Court.

v 09454
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Tihe picuyback agreement in this shelter was structured so that ¢
Gecicsion weuld be enterec in each case (apT»IO);lr"latE‘J_)'. Cases)

ené vill be suv et to each petitioner's Sseporate rigat of
erpruil. Lhelcliore e Ruie 18D cc**wtation 1 reguireo in eacin
vocketel Casze. Thne respondent has been attempling to secure Lulie
155 deciciong fiom the petitioners.

The Governnent plevaiied in the case. The petiticnurs
do not went Te ¢iree to the Rule 105 cemputetions, however,
witbhout feciiing «ll the "ocut yearcs" of
the other tw y*rtucrfn1r-
some {but no

o A R I
E N l--(‘.’ E R e

f“'

\L.I‘.LCu -.hO Ieabulr

wizich would in offebh, ctoatc o
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. J'C:\'_;e= rounernts fron ph.l.;:c‘..ce 2
ve S nhuene teusrding the d Rule 1SF cecicsions, At
T Time st:ric: ccanil €] gL, 1f the retitionere insirc
t cr Li0L carrybeck be part of e Rule 155 cemputations, then
have tc pi- SoEsT s gvwr o cheme UCL carrybackes.  The
ain0 wi__ gLl Uit v ToO0TIE T zrend esch
rejze the KCL carryoachs,
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nere are insisting thet the Ceourt acu;e-u e
visier because they do not want to rely on I.k.C.
2iiy. The gc:;tloneL are concerned that L 6211
¢ wCL's to pe c i=ad ck 'acau:e the ROL's
"cut yeer= 3
~nicrated frcn TEFRA procesdings. Secticn
"Cubcliepter B of Cnapter 6E [which
é csecticns relating to iimitaticns
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L1y to eny credit or refund ox
partnership item (or an arfect:z=Z
r EEE—— o c S
netec TZFRA partiperzhip proceedingt.
4nety -day statui and therelore
Sip are in efrfect, The petitioners
2#2tiin the time limito S:t 00t In
.m.qt thoe: NN 0 o1 c:tenced year
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Tho co3cs not submitted involve cverpeyments, increaced
Ccficiencier or cannot heve a cGeliciency ceterrmined becauge other
Tes sheiters are $iill in liticaticon,
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(it fdusl cese GUer pertnership itemc subject to an
: 74 proceeding.  kunre v. Commiseioner, 92 T.C. 71
. iy liv.rc, the court held that

Initiaily ve note thet the court lacks jurisdiction ir a
oy

[n]eiti,er respondent nor petitioner may . . .
leisC porTnership items in dericiency
procesaings.,

C.

).

[24)
Oy

o
T b e

Partners v. Comnmiscsioneyr, €9 7T
ciener, &7 T.C. 723, 788 (1l%EcC
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ent both from the statutory pettern
ne Cocnference report that Congress
dminictrative and judicial
of disputes involving partnership
sepatrate from and independent of
WwClving nongartnercship items.
y, the portion of any qeficiency
to a "partnership item" cannot
n the pertner's personal case
tiere thet mey aifect Lis
1 t‘ The "pertnership
ec frem the partner's
iderecd solely in the
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in %162t v, Cormiccioner, 85 T.C, =- (199C}, retiticnerc
included irn their petition of a notice of Geficiency a cizim thet
an overreyrent cxisted attributable to their investment in a
partner,i‘y for the same yeor as the deficiency notice. The
partnersnip was concurrently the subject of a separate TEFRA
proceeding. Tne court reaffirmed that they had no jurisdicrtion
over partnersnip 1tems regardless of whether a notice of FPAM 1is
icsued befure the deficiency proceeding (as in that case) or
after the deficiency proceedinc has begun (the facts of HMaxwell).
The ccurt also rejected petitioners allegation that they would be
precluded from filing a claim with respect to the overpayment in

-



Pirizact Celrt Lnde: the Gociiine ol red jutacCete. Taoe court
S O LI

In T.ol: 1eeerd, bowevel, we Doie thiat the
-COCTY L UL ler Judicate oniy bar: &
spbeseguent suit If tne cleim could have been
Tivioaony o6 [ vios w@we. o o« 1l tiril case,
W GO flus BaVE JuUDisdictitn to detelnine an
Ovelpsymentt @ttialureblie 10 partnessnly
itens, 1Tpereficre, petitioners' cuncern [is

Linvallalivel.

geficlensy in a noL~-Uii'ns gase, alil
Geeves e, Bhe venputations.C  Wren the

complets, acjuslmeils are nade te @
albilivy ettrivutavle to tne sdjusiienis

L RSN

i.k.C. EE Vi (G}(b) Eil Udwn s

AlTectel itgmy ¢ nlIC E33E8LEQ Subseguent to the TLIFA
Do caeline . ToUoCUUtl RN KLCLE, Eregey Sorane i eALIeInEG 00w
FEISOTIU Jnenlo aye LElLUZEd:

s iten may Le an affectea item sclely becauze of

¢ ceorrutetione! af-ustment that cannct ke mede until

the partnerchip procecding is completed. Feor exanple,

tie arount of & 1eliCéi €eApense Geductlion yussUART TO

cection 21L (&) €epends on the partner's adiusted gross
ircome. The amount of adjustecd cross incoene depends on
tre jertner's share of partnerchilp xncore or ioss,  Tie
sroumy o tne nellicald erpsnic Zeductionh welrid be,
trerefore, e¢n affectec iter. The peérinersnip leve:
precessing munt be conpleted to c;.ggte the pextner's

@L]usres grozc incone andéd the arount of tre allowaile

deivction ynder section 213 (s). Respondent in such &

caze, nezd not Iscue a nctice of deficiency to the
partner becavse the deficlency uetermination is merely
corputeticnal. o . .

In cuantrest, Lo ctirer type of afiected lten
reor free Tarnuzl deterrinsticny T be nade et the
Lertner level. Tor esaniie, @ partner will be listle
Io0 e 2GLition to tasn for negligence PursSLENT o

¥
Service rmelizs thire conput;tiunq. Cn occesion, the parties na,
stipulate thet wio jervinerini items as rcporteo will be assuned
t¢ be correct Io:r tire purposcc of a rion-TIERA decision document
corputation penGing the outcowe 0f the TEFRA Lroceeding. Ic.
Tiiz prevents thoe taxpeyer from beinc subject to any "tax Lbracket
creep” pricr to tnhe final determincrion of partnership iterc.

Lo CCD0 (25)(2e)70(5) for the mannpe: 1in which tihr
1
'
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cection GCR3{z) 1 he Re: on underpevmeont of ten somc

jort ef whicn is due to neullc:nc_. The eniztence of

ali wesepazmens 0F LEn et ths pmriner level cinnet L

mICE LRl tne TErtner's 3hdI€ o disztributable itermc

ol Ly :, deduction and croedit 1o e-err‘*'ﬁ ir. the

Es evel yreceecine, Once the gortnershiip

le in endt, nowvever, tihe factuzl guesticn of

Wi TiUowl Ln unCIIpnuT e aue Dien & partner

Ve G ¢ poriper's nrglicence nust Le ansvered at

ol Bl ., Ih i Lostance:, Lnisci concedeu

ol T, USICCrUGaY Wizl o1b.le & netice of

C s I' the o&lItion to tad under secrioen

o e perine:r sfter tae wplecicn 01 1..e

| eyl TrocesGings.  Ing pErtnor Ly then

i ereozrotniz Court for o recotcrminacion of

Th Jy. The wricr poritnerinips lewvel

b 11 be rec judicgte & to the portnersunip

o e, ANC i oTuns t livrgsnion we will

G 05 Derther & 0 the unaergayment, if

L N LT ) K- A

Looie Ll pundtion tost € WOL CeITyBLECHK WoLiCh u.Ls Bgen
SIIIoel vrigrs o te tia resdlutieon cof the parinercniyp items 1t oa
S, svétioner gl)ociad fraw, The oliuonments weusd be jurely
Ll e iRiOnLi.e  Thuz, Lo LOL will Lt tzrtermined tnmrouvgn a
computeliciel odiuntiernt efver the completicn 0f tine partnersiip
LLooCEeilaa, CE. Lauvell v, Cewmreivcigner, sunre (ITC carrybacik Ao
&n gilzcted item). 1L peccnersnip iter deduetions are
Gizgilewed, toen any sucl exceis oOequCticns C©r Creqlts wiich weére
PiewdCuely o terriet DOk Wikl be Giselliewoa thriough &
CI.notetlonel adjusinent. Ey tite sane token, to the extent
lozees &are inCreaseu in the TLFRA proceeding, tne carrvbeck
aou i would also be 1nCiessead.

Ic iz our view thatl the sz.e spproscn i1 Jollewed when
TElULerlshiip liwsi @re settleda. Voen such dtens are setiled, lheg
Corvert to nohjetinerlhip ditencz.,  ILK.GCL 5 6231(B)(L)(C)Y. Tuae
littling LoLtrncro drep cwl of and cre no longer partiez to inec
pirtncrzhipy procceding.  ILR.C. 8 02284{4). At this peint,
gryooly, the convertel ilteme may ne lenger fell witihin Lo
propibiticen of Kunr¢ that toey may noet pe considered in & nen-
VPOV procecfinu.,  Thiey &€ RC lONgo:r perunerchip itens &nd the,
2re NO luncer 5ubDjECt tC @ sepdlailc pertnirohi} pIrOUEEGING L. Ivn
waz the recson ror excluding thew in the first place fren the
Ea&rtner le¢vel pioceeding.

Hovever,

{a

623

t(a

) COURDIMATION WITH DEFICIENCY

section J(2) (2} (11) provides:

PROCEEDINGS.-

(1) IN GENERAL.- Lxcept & gproviced in
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Larecreph (z), subchepter b cf thie cnhegpter
ohall nev 2ppiy to thc asscoument or
coilecticn ¢l eny conputetiensl acjucsiment.
“(Z) DLCICIENCY PROCCIDINGE TC APPLY IN

CIRTALIN CASLE.-

(n) &ubchaptrel B shicll epply to any
Geiiciency ettributelle to -0 .

{11} £

nonpertnerzhip items (o her t FANeY,
reczon of section 6231(p) (1) (C)) .
e o (Gup2Els suppllied)

Jouo, fdtuled ltewn avre nol sULject to Gelficiency procelvis:s
Ire Oviie:r converted items. Furtheroore, section 6z220(c)
iceves thot cettled partrership items should still be subject
¢ rofund procedure previded under TOFPRA.  Epecificelly,
vicn Ca2U{c){l)(AM)(1il) provide. tlzot "z partner mey Iile &
in {¢cr refvnd on the groundc thit . . . tnt Escretary
CrelUEly COnpUtsd any conputaticlal @djustment necessary . . .
LT g @ pivtrer & cettlienent.”

Thus, 1t a2ppecrs that even settled partnerchip iterms cannot
cotorrineld in o non-TILNRA y:OCeeL-W;. AL west, hoving been
vicuclily dewcrmineod, they could ke takon into account for
TLUTETILNEL I LI 0ses ONRiy.

AUUIUNISTIATIVE PROVIELIOLD GOVIRUING CADRRYRACK OF PARTRIRSHIF

ITZNE

OF courrc, whzthsr or not & lolo is carried back depend:z on
ticr an ononded roturn hoo been £1ilcd for the prior year
iring the carrybocolh 2z o deducticn.
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Tnere chall be alleowed as a deduction for the
taxabile yeer an amount egquel toO . . . the net
operating 1ct: CarrybeCrs TO 2UCH YE&l,



~.07, ¢ nhol Cpoiaiiny losp, including a loss waich inciudes
1035¢s IrCR & hris: pertnersiib, hdj be ceaucted in & year pricr
to tho yvar in vrich tne lcsos arere. This it generally done
through the filing of an arencad return.

Ini a ciain mUoi be consistent with partnership iten:
a5 Ccotel: CeT thoe portnorclbip lovel. IWRLCL DO6221
(partncorciip items muct be Scfermingd at pertnerzhip level);
I.R.C. & GZitie)y () (rprr, f£ingl decicion of court or settlerent,
vhicheovey ds zppliceble, may nol bu cirailenged). See aisc K. C L.
Cricyvy Eprtners, SLLra (cetermined pertnersnip item: are res
Jocicste in eny slosequent proceeding).

17 &n @hliocG ingsvidual return {Feon 1UaU) 21z filea
Cinmt:liing pirtnersniy iten deductionr from & leter year (ei1ther
oorerniTed on o the perinerihlys refurn, et ocjusted pursuant o &
LIILA oy o level lrovesding, or &5 erc‘ei) tie Servilce mey
cofund Tho proper encunt tening 1?:; account tne partnersnip
itenLs £k Cerermined av the partnercship levei., Section 64027

v _

CVICES 1h ThlE regxrd:

(o

{a) GENERAL RULE.-In the case oI any

cuep L, the Sscretary, witpih ghe
T R N S ST KA R0y P
tre &SNt Cf SUL, QOUELTIVILLNL, iHC;u~‘.; NI
interest thereon, against any liability in
respect of the internal revenue tax on the
part of the person who made the overpaynent
znd . . , refund anv beiance te uch perooh.
{emwnesics surpiied) '
Tigre iz no statutory provis ion governing the éxictence of
_ returns &» such. Subchapter E of Chepter 6¢ ol the
T z. Bavenue Code, howevey, cenerally provices limitations
ULCH wnen sucn apented returns may be filed. Section 6230 (d) (o),
Ovevaiy £I03 ides:

(6) SUBCHAPTER B OF CHAPTER 66 NOT
APPLICABLE- “ubcnapteL B of chapter 66
(reletiny to limitztions on crecit or refund)
Lizgd mOT o apply to o 2ny credit or rerunc of wn
OVELLE YT uuullbquL_L TtO & paluncrshiy
iten (Of aiifectel J.L.(;.Ll)

Secticn 6511(g) provides:

SPECIAL RULE FOR CLAIMS WITH RESPECT TO
PARTNERSHIP ITEMS.-In the case of any tax

"

Thics secticn is contained in Chapter €3A.
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imposea by suptitie A with reigect to &ny
porson which io attributable to any
vio bbelesalp dten {as Tefiped in section
‘G:Zl::)(:)}, provicions of scection 6227
¢} and (&) of secticn 6230(c)
RS I

the
ond ounsectica (¢
z1: licu of the previcions of this

.
PR TN B ~ -

Thus, fhe Liiitzoacns upo:n the filing of an amenazd returdn
elaiming partnoraship itcenl arc previded by section: 6227 and
C2L0e) end (&) roiber then by subchizpuer B.  Section 6227
Ginmeralsy iu NG 10ngel epplilcanle once & TRIRR proceeding hasz
L2ovite  l.m.C. & C220(a) (2){B) and (L}iz){C} (Petltitn with
YESOEUY L lew. ondz: oweCtion 6217 nou prlaitiel eitern UOFIY
presenirg initieted). Thus, sections €23U(c) and {C) provide
Voo sancotetiony :loe TEVAL proceeliny las Leen initliatec or
Ll aE L0,

: . e - - R - v ea

o X - R T D‘:....'L\u) pProvices ag 102 10wWa. !
P T LTI OFY T e TT
T BMIZDLOT OTU JHuULiTG X RL

3 i
FARTHERSHEIP 1I7ZHS.

(1Y IN SlrnkRiL.- Erxvepl eb OLLEIViox
wrovided ia cnix subzectlicon, KRG Credlt or
refund of an overpeynent attributable to a
partnership item (cr an affectec itex; for o
pertnership taxaple year shell be alleoved cor
neGe to any partner 2fter the espParstlon of

the period of limitacion prescribed in
cection 6229 with respect to such partner 1or
acsessment of any tax attributabie to sucln

item,
‘e e
(3) CLAINS UHLLR SUBSLCTICHN {(¢).- I &

‘ tirely claim is filed uncer sulsection (¢
Tor & credii or refund of an Quarrayment.
cztribputsile to & Lurimersnijp 1ten (or
efieotesl iten), credit or refund of such
OuTrLoy el Loy DEe al.owed or mece 2t any
Line Defore tng enpi:eticn of the porica
cpeeificd in cectien (232 ({reicting to
wericds of limitoticas oo stits) for Lringing
£LLT with legpect to Sulh Cidli.

4 TINILY BUIT.- Paxaoraph (1) sh&ll not
¥ T "‘"J.'

PR

G enhy crelit or rerfund ¢i an
.zyment attributsole to @ partn ercnip

o (or an itew elfectied by s0Ch pesztnership
i & parther brang: a timely sult watrn

| SR DR B + LIy
t L R3
Q) ~

-
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rezpect to & tinely edninistretive adjusztuent
teguest under sectien 6220 or & tilwely cliin
unGer subgectien {¢) relatiny to such
_OVL i caynent.

Tnun, iI @ pdsill=: filed an amencz¢ return containing & ne:
opiratinyg icog crarytach wihich ineludes portraronip dtemz, tuv
Service wil:s coniicer i regueit a: long &5 the pericd of
limitaricns for issuinmy the refund gttribuvtavlie to pertrnership
items nze nat ongired,.  If eniitlierent to a refund is predicated
¢ & TLFRA proceeding, the Service would wzit to

tl

fieke any refund or ciedit uneil the TZMRA procezding 1o cocupliecc,
It i i cllutgblonLJ adjuaiu:nt iz macde t¢ the rartner
B0y ante) to Geteriine the propszr tax
B &l edjugimEnt 15 erpiied to the year
b 4 K Suction arcrFe and to any year to whicso
Log weduooion I crrried, S0 oaaeianllowvy, COv-iJ~¢C1:l, cuLre,
{1°2C cevrymesy ir giicctel jtem); 1L,C.F, Treryy Feringre v,
Conr oot loneey 2 (afifected iicere which 1egulre no percn?
Izl s r ve "conputetional aifected itent" whicr e
TN 10 I.P.C. C ezl (G} {2} (Cverpaoynont
e foor 't that pertner file clain).

R I i R o B N L | e & orE e ST T inc the ToF s
suevion (XIU{c) provicdes az resevant neres

(c) CLAIMS ARISIKG OUT OF ERROKREOUS COMPUTATIONS, ETC.-

(1) IN GEHERAL.-/. rartner mey file a claim
T¢r reiund on the grouncs thsat-

{Z) *he Secretary failed tec allow
o Cielit Or tc meke & refund to trne
reriner in the ameunt of the
overpaynent attributavie to the
eppiicaiicn to a partner of a
sertiewcent, a fincl partnerehirp
auninic tive adjuztment, or thke
Jecivionr of a court in _an ection

Ly iiCiing v228 or

"t

S "
section €228(a) . (eplinnis supplied)

Go GZIo el {2y L) iiti) providel tiiev & ciaim unde: tho
Ifion

£hell pe foicd within 2 yzars after o . . the
Gay on which the settlement was entered into
[orj. . . the Oay o which the decision of

the coutrt Lafomzs fircl.

Ul
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Thali, 3T pelitiincre? file or pave filed amended recturns
Claining I7L Carryboeche cunprised of perthers hlp items, they nust
gwalit tnz outcons the T;iiﬁ proceecing with rect te 'the beoxc
ILnrE Generpting thie YUUHA loooes. Whsbher ‘He) are entitled tc
& refund of crecdit wiil depend upon a rirnal determination of
their aliocadlie share of losses at the _Partnership level. 1If the
Sgrvice Gowe not i:5UC ¢ orcfand or credit whnicn tnese indiviauzis
wOUula De encitlied to, after ayydylng the rinai partnersnlp
GeCiSlon Or SETLiCient, tney wouil neve two veorc from the
cecisior irn ile prnrtnership cas (cr gzttlenent il applicaslc) to
file & ciziw for reruvnd under secticn 62z%(c).

i tue ¢izioc lo not elicvel or rujed upen, uvection
SOZ0{Ci3) proviier az feiiovl:

[2}f oy portden of [z clain] is noo alloued,
THD ForErer Ly EULANE SLIT Wit l&sj2CT tO
cuen poertien vithin the peried specifieu in
pULsection (a) of section 6532 (resatiry co
pPerioGs O 1imitaciOne on refund suits).

in suamary, the court in a non-TibkA proceedinc cannck
¢oterminge or concider partnorchip itemi or compitzticnzl zffocted

' . ' Coovtrsreran st oot T ' P
Seo¥ma we eelosl ol pUucduuI@L GOVEINLNG THCLL Géluiazhellil

ana any resuvltant credits or refunds,

in the insctant Cacfe, petitioners z¢éeh & resolution of
rorunorobiy iton CIrryRacko in their non-TEFRA deficiency
rroccsding, Alterpnaiively, thoy wich to stay the presenc
proceening pending the outcome of tie pertnership groceeding.
Since purinerchip itens mey not be considered in the non-TEFRA
Froceecing, & cecisicn must be entered which ignores the
partpershin itewms. As indicated above, however, thig will pot
iegve petlitivnzis without a rewedy under TEFRA procedurce
{ggsuning a TLYRS 1ows exiets which can be carried pack).

Fleere refer any gquestions on this matter to Bilil Heard ac
FUE 50842509,
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